Markets in Financial Instruments

Directive (MiFID II)

o Why does it matter to intermediaries?

On 3 January 2018, the Directive on Markets in Financial
Instruments (MiFID) Il became applicable. Financial
intermediaries providing investment advice act as
investment firms as defined by the MiFID Il and have to
comply with a set of MiFID Il conduct rules. These concern,
amongst others, remuneration, information requirements
and professional knowledge. Independent advice is clearly
distinguished from non-independent advice and there is a
ban on commission (“inducements”) in case the firm
informs the client that investment advice is provided on
an independent basis.

o State of play

The Directive foresees an opt-out regime. Firms that are
regulated at national level and that do not hold clients’
money and only receive and transmit orders and/or provide
advice, like many financial intermediaries, can be exempt
by Member States from the MiFID Il regime. Some MiFID Il
requirements, however, have to be applied in an
“analogous” way to opt-out firms. The latter do not benefit
from the MiFID Il Single License to operate cross-border.

The MiIFID Il review is happening in different phases, with parts of the review that were covered by the CMU follow-up

package, and other parts covered by the RIS.

CMU follow-up package - MiFIR / MiFID Il Review

The CMU follow-up package included a review of MiFIR
(Markets in Financial Instruments Regulation) and some
targeted changes to MiFID Il. Important proposed changes
by the Commission included the introduction of an EU-
wide consolidated tape for trading information and a ban
on payment for order flow (PFOF - triggered by the
“GameStop-case”). The PFOF ban was much discussed in
the European Parliament and Council. The end result, as
published in the Official Journal on 8 March 2024, is a ban
on PFOFs. Member States where the practice of PFOF

Retail Investment Strategy - RIS

The European Commission’s RIS proposal, published on 24
May 2023, contains amendments to MiFID II.

On 18 December 2025, the Council (Danish Presidency),
EP Rapporteur and the European Commission
negotiators reached political agreement on the RIS file in
trilogue. The final official text of the agreements (part
amending the MiFID Il) is however still not available.

Some interinstitutional technical meetings (between the
ECON Committee Secretariat, the Council Secretariat
(until 1 July 2026 under the Cypriot Presidency) and the
Commission) then took place to finalise the wording of
some provisions of the political agreement, in particular on
key issues for intermediaries such as the inducement test
- its criteria and its level 2- and value for money. On 19

already existed before 28 March 2024 had the possibility to
allow investment firms under their jurisdiction to be
exempt from the ban, provided that PFOF is only provided
to clients in that Member State. However, this practice
must end by 30 June 2026. Member States making use of
this option had to notify ESMA by 29 September 2024 and
ESMA made a (public) list of these countries making use of
the exemption. The final list only referred to Germany as a
Member State having made use of the exemption
possibility.

March 2026, the Cypriot Presidency stated that the
technical meetings on RIS were concluded. It explained
that “this milestone reflects months of constructive
engagement, technical expertise and a shared
commitment among all institutions to strengthen the EU
retail investment framework”.

However it seems that some Member States (e.g.: France,
Germany, Poland and Czechia) believe that the outcome of
the technical meetings does not reflect what was agreed in
the political agreement and asked to reopen the
discussions on some provisions. As far as MiFID Il and our
sector are concerned, this is mainly Article 24a on the
inducement test. According to the Danish Presidency
summary of the political agreement, it was explained that
the following- amongst others- had been politically agreed:
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The inducement test will be limited to level 1, However, the above is not reflected inthe outcome of the

meaning that the empowerment of the EC to amend the technical meetings. The concept of tangible benefit still
inducement test criteria has been removed. appears in MiFID Il and the text still includes an
The concept of tangible benefit was replaced by empowerment of the EC to further specify tangible
proportionality of the inducement to the value of the benefit, even though in MiFID Il more detail is already
product and the level of service. provided on its meaning, compared to IDD.

Some key provisions of the (non-official) political agreement (from a MiFID Il perspective)

A definition of “inducement” in level 1.
Disclosure of inducements separately from other costs/charges, and transparency in good time prior to the provision
of any investment services (and where the amount cannot yet be ascertained, the method of calculating shall be
disclosed) (details to be provided in level 2).
The inducement test contains reference to the need for inducements to provide a “tangible benefit“ to the client, and
to level 2 (in article 24a).
Such “tangible benefit” in the MiFID context can be justified by:
v the provision of non-independent investment advice and access to a wide range of suitable products,
including an appropriate number from third-party product providers having no close links with the firm;
v the provision of non-independent investment advice combined with an ongoing suitability test or another
ongoing service is likely to be of value to the client, or
v the provision of access, at a competitive price, to a wide range of products that are likely to meet the needs of
the client, including an appropriate number from third-party product providers having no close links with the
investment firm, together with either the provision of added-value tools, or providing periodic reports of the
performance and costs and charges associated with the products.

Other services may be deemed suitable for providing a tangible benefit to the client.

Investment firms shall fulfil the requirements on an ongoing basis as long as they continue to pay or accept and
retain the inducement.

Investment firms shall keep an internal list of all inducements paid or accepted and retained.

An annual statement on costs and performance for retail clients.
The Commission’s proposed “best interest test” seems to have been deleted.
The scope of the Commission’s proposed “light suitability test” seems to have been expanded to cover any well-
diversified, non-complex and cost-efficient financial instruments (not limited to independent investment advice),
where the adviser shall not anymore be under the obligation to obtain certain pieces of information on the retail client.
Conditions for the test would be specified in level 2.

- RIS introduces updated POG rules and
MiFID products will be subject to peer
grouping.
The establishment of peer groups will
be governed by level 2 measures.
An investment firm which offers or
recommends financial instruments
which itdoes not manufacture, may rely
on the manufacturer’s value-for-money
assessment if the latter takes into
account all costs and charges,
including inducements, related to the
distribution.
Knowledge and competence requirements (including 15h of continuous professional development) is now also
foreseen in MiFID II.
A definition of and rules regarding finfluencers (for example, a written agreement with the finfluencer determining the
nature and scope of the activity to be carried out).
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o BIPAR’s position/key messages

Retail Investment Strategy

BIPAR’s position

- BIPAR and its members support the CMU/SIU which aims to ensure that retail investors can take full

advantage of the capital markets and to put capital markets at the service of people, offering them both

o increased investment opportunities and strong investor protection. Intermediaries, close to consumers,
are key in realising these objectives. The 800,000 insurance and investment intermediaries in all corners of
the EU represented by BIPAR, are mainly small locally operated entities. They are highly regulated and
supervised. Intermediaries “nudge” people and families to think about their risks related to their patrimony,

retirement and longevity. These intermediaries are remunerated for their services via either a fee or a commission

system. This remuneration is regulated and transparent.

- BIPAR believes that the changes to the current regulatory framework should be limited to the minimum. Changing
regulation without allowing existing rules to be embedded in reality is not only expensive for the industry but also for

supervisors and creates legal uncertainty for consumers.
There should continue to be choice between remuneration systems. It is unfortunate that commissions are defined

as inducements. Commissions are already highly regulated, and the commission system avoids an advice and a
solicitation gap. Instead of bans on remuneration, it would be preferable to have better disclosures, for example, for
all product costs that have an influence on the potential return, to be clearly disclosed.

Too many “crucial” definitions are left to level 2 or 3 which makes it impossible to assess the impact of the proposal.

BIPAR believes that it should be left to Member States to decide about options (subsidiarity).
- The EU subsidiarity and proportionality principles are not taken enough into account.

o0 Next steps

The final RIS texts are expected to be officially
approved by the EP and the Council “in the near
future”.

MS will then have to
transpose the new rules
24 months following

Possibly around
early 2029:

Possibly by

mid-2028:

The rules will start applying
30 months following their
publication

their publication in the

o ESMA'’s actions

EU’s O)J

ESMA’s call for evidence on the retail investor journey

In May 2025, ESMA launched a consultation on a “call for
evidence on the retail investor journey - understanding retail
participation in capital markets”. It soughtinput on how retail
investors experience key aspects of the investment process,
how they engage with investment services, and whether
regulatory or non-regulatory barriers may be discouraging
participation in capital markets. It aimed at checking if the
MIFID Il requirements effectively support investor protection
while also ensuring accessibility and ease of engagement.
No reference was made to RIS but rather to the
Commission’s general simplification / burden reduction
agenda.

BIPAR submitted its draft input, based on BIPAR positions, in
particular on RIS.

In March 2026, ESMA published its takeaways. It
summarises stakeholders’ responses in the report, for
example:

- consumer associations referring to lack of trust due to
conflicts of interest in sales-driven distribution models,
mis-selling, and insufficient enforcement against fraud
and scams and advocating for the development of
independent advice, the improvement of financial
advisors’ qualifications and/or training and increased
enforcement actions,
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industry and the ESMA Stakeholder Group underlining
the importance of financial advisors in addressing
barriers to investment,

stakeholders widely agreed that the integration of
sustainability preferences into the suitability
assessment has introduced significant complexity for
both clients and advisers,

explicit mention of BIPAR points out that there is now
need for regulatory stability to create more trust and
that changing rules, even if the intention s
“simplification” may be complex, it creates costs and
legal uncertainty for operators and is a barrier to

support the EC in its MiFID Il Level 2 work and develop
level 3work, to streamline disclosure requirements and
tackle information overload,

support the EC in its MiFID Il Level 2 work, and update
relevant level 3 guidelines, to reduce the complexity in
the area of suitability and appropriateness, while
maintaining investor protection,

support the EC in simplifying and improving the MiFID I
sustainability requirements,

strengthen monitoring and oversight of emerging
(social) media channels and affiliate marketing models
(including influencers).

competitiveness and innovation.

ESMA will also organise consumer testing exercises and
recalls the importance of effective supervision and
enforcement.

ESMA will-once the legislative process on RIS is concluded-
undertake action, for example:

ESMA’s/NCAs’ common supervisory action on conflicts of interest in the distribution of financial
instruments

In December 2025, ESMA announced a common supervisory action (CSA) with national supervisors in 2026 on conflicts of
interestin the distribution of financial instruments. The CSA aims to assess how firms comply with their MiFID Il obligations
to identify, prevent, and manage conflicts of interest when offering investment products to retail clients. It should focus on:
- the possible impact of staff remuneration and inducements on what products are offered,

- therole of digital platforms in directing investors towards certain products (and if this serves their best interests),

- the ways firms manage potential conflicts between their own profits and the needs of retail investors.

ESMA’s report on total costs of investing in UCITS and AlFs in the EEA

In November 2025, ESMA published an ad hoc report on -
total costs of investing in UCITS (Undertakings for
Collective Investment in Transferable Securities) and AlFs
(Alternative Investment Funds). The report complements
ESMA’s annual monitoring of costs and performance of EU
investment products, and responds to a request from the -

Inducement agreements are widespread and amount
on average to 45% of product ongoing costs for UCITS
and to 34% of product ongoing costs for AlFs. There is
a heterogeneity in the level of inducements paid from
manufacturers to distributors across Member States,
Main cost drivers are the type of investor, the amount

EU Institutions.

Here are some important findings of the report for
intermediaries:

Traditional intermediation dominates EEA
distribution,

Distribution costs have a high share in total costs and
are higher for UCITS than for AlFs,

PRIIPs KIDs maximum one-off fees do not reflect
actual fees,

Distribution represents 48% of UCITS total costs and
27% of AlFs. Distribution costs differ by provider,
distributor, asset and fund type - with traditional
distribution having the highest distribution costs.
Digital/Neobrokers are cheaper (but mainly offer

execution only and portfolio management services),

invested, the distribution channel and the service
offered,

- Detailed cost components are not available and
distribution costinformation is not fully harmonised in
EU regulation.

ESMA sees this analysis as a useful contribution to the
ongoing RIS and SIU debate. It does not plan to repeat this
exercise in the near future but sees potential for further
analysis (subject to data and resource availability): in-
depth focus on the insurance sector as distributor
channel; in-depth focus on new entrants (e.g. digital
platforms); service-related analysis.
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ESMA’s costs and performance report

On 3 March 2026, ESMA published its 8" market report on
the costs and performance of EU retail investment
products. The 2026 report covers UCITS, retail AlFs, and
structured retail products (SRPs), and in addition to the
regular analysis, it also provides new analyses of active
Exchange Traded Funds (ETFs) and European Long-Term
Investment Funds (ELTIFs).

ESMA states that significant data issues persist and refers
here amongst others to “explicit distribution-related
costs paid by the investor directly to the distributor”. For
more information on distribution costs, it refers to its ad
hoc “Market Report on total costs of investing in UCITS and
AIFs”.

ESMA work on MiCA/crypto

On 11 July 2025, ESMA issued two publications regarding
the MiCA (Markets in Crypto Assets) Regulation, that
started applying on 30 December 2024, which are of
interest to intermediaries who are providing information or
advice on crypto assets. ESMA published Guidelines for
the criteria on the assessment of knowledge and
competence under MiCA, as well as a Statement “on
Avoiding Misperceptions: Guidance for Crypto-Asset
Service Providers Offering Unregulated Services”.

o Links

ESMA finds that costs for EU retail investment products

continued to decline in 2024, driven largely by new funds

entering the market with lower fees.

The main findings of the report are:

- Cost reductions for long standing funds were more
limited

- UCITS performance improved significantly

- ESG UCITS continued to have lower costs than non-
ESG

- AlIFs remained dominated by professional investors,
and the share of retail investors investing in these
products decreased from 14% to 9%

- Structured Retail Product costs remained broadly
stable, while interest-rate linked products continued
to gain market share, reaching 27%.

ESMA finds that:

- MiCA does not offer the same level of investor
protection as MiFID Il does. ESMA refers here to the
fact that under MiCA, clients are not protected by
product governance requirements or appropriateness
requirements (see p 9 para 15)

- Knowledge and competence for giving advice on
crypto assets can be demonstrated by proving
professional experience of at least 2 years which was
acquired in the provision of advice under MiFID Il or
IDD preceding the start of the provision of advice on
crypto-assets and crypto-asset services and
appropriate experience of at least 6 months in the
provision of the relevant crypto-asset services under
supervision (see p 37 para 24).

- Directive on Markets in Financial Instruments

- Reviewed MiFIR Regulation
- Reviewed MiFID Directive

- Proposal for an Omnibus Directive

- Council's mandate on RIS

- ESMA ad hoc report on total costs of investing in UCITS and AlFs
- ESMA market report on the costs and performance of EU retail investment products
- ESMA call for evidence on the retail investor journey

- MiCARegulation

- ESMA Guidelines for the criteria on the assessment of knowledge and competence under the

MiCA

- ESMA statement on Avoiding Misperceptions: Guidance for Crypto-Asset Service Providers

Offering Unregulated Services
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0065
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L_202400791
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L_202400790
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2023%3A279%3AFIN&qid=1685023056276
https://www.consilium.europa.eu/en/press/press-releases/2024/06/12/retail-investment-package-council-agrees-on-its-position/
https://www.esma.europa.eu/sites/default/files/2025-11/ESMA50-1949966494-3918_Report_on_total_costs_of_investing_in_UCITS_and_AIFs.pdf
https://www.esma.europa.eu/sites/default/files/2026-03/ESMA50-1949966494-4065_Market_Report_-_Costs_and_Performance_of_EU_Retail_Investment_Products.pdf
https://www.esma.europa.eu/press-news/esma-news/esma-sets-out-actions-simplify-retail-investor-journey-and-make-investing-more
https://eur-lex.europa.eu/eli/reg/2023/1114/oj/eng
https://www.esma.europa.eu/document/guidelines-criteria-assessment-knowledge-and-competence-under-markets-crypto-assets
https://www.esma.europa.eu/document/guidelines-criteria-assessment-knowledge-and-competence-under-markets-crypto-assets
https://www.esma.europa.eu/document/statement-avoiding-misperceptions-guidance-crypto-asset-service-providers-offering
https://www.esma.europa.eu/document/statement-avoiding-misperceptions-guidance-crypto-asset-service-providers-offering



