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Digital Operational Resilience Act (DORA) 

Together with the adoption of its Digital Finance 
Strategy in September 2020, the European Commission 
published its proposal for a Regulation on digital 
operational resilience for the financial sector (Digital 
Operational Resilience Act - DORA). On 28 November 
2022, two weeks after it was adopted by the European 
Parliament Plenary, DORA was adopted by the Council, 
and on 27 December 2022, it was published in the 
Official Journal of the EU. It entered into force on 16 
January 2023 and will apply as of 17 January 2025.

This Regulation shall be binding in entirety and directly 
applicable in all Member States. Micro and SME size 
insurance intermediaries, reinsurance intermediaries 
and ancillary insurance intermediaries are not in the 
scope of DORA and MiFID II “opt out investment 
firms” are also exempted from DORA (small and non-
interconnected investment firms that are not under 
the opt-out provision of MiFID II have a lighter DORA 
regime).

Large insurance intermediaries (that are not defined 
as micro or SMEs) are in scope. DORA rules will 
however be applied in accordance with the principle 
of proportionality, taking into account the size, the 
nature, scale and complexity of their services, activities 
and operations, and overall risk profile. 

The European Supervisory Authorities will now develop 
technical standards for financial services institutions in 
the scope of DORA.

MiCA (legislative proposal for a regulation on 
markets in crypto-assets)

Crypto-assets are defined as “a digital representation 
of value or rights, which may be transferred and stored 
electronically, using distributed ledger technology or 
similar technology” (Article 3.2, MiCA proposal). There 
are many different types of crypto-assets; a basic 
taxonomy distinguishes between:
- payment tokens (means of exchange or payment)
- investment tokens (have profit rights attached) and
- utility tokens (enable access to a specific product or 

service).

The majority of crypto-assets are not covered by EU 
financial regulation, while some Member States have 
put in place bespoke rules at national level for crypto-
assets that fall outside current EU regulation. To address 
this gap which leads to regulatory fragmentation and 
distorts competition in the Single Market, in September 
2020 the European Commission published a legislative 
proposal for a regulation on markets in crypto-assets 
(the so-called MiCA proposal). 

On 30 June 2022, the co-legislators found provisional 
agreement in trilogue on MiCA.  On 5 October, the 
Council’s Permanent Representatives’ Committee 
endorsed a final draft compromise package with a 
view to agreement and informed the Parliament that 
if the latter adopted its position in accordance with the 
Council text, the Council would approve the Parliament’s 
position and the MiCA act could be adopted. On 10 
October, the Parliament’s ECON committee adopted 
almost unanimously the provisional agreement.

The text is not completely final yet, as the Parliament 
still has to vote in Plenary and Council also still needs 
to officially adopt it, but these steps should just be a 
formality.

The Commission’s proposal and the Parliament’s and 
Council’s texts included intermediaries in their scope 
when selling with advice unit-linked life insurance 
products with crypto-asset funds as underlying 
investments. 

On the EP side, the ECON Report had amended in 
particular Article 73 on advice on crypto-assets and it 
introduced a ban on remuneration “paid or provided by 
an issuer or any third party or a person acting on behalf of 
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a third party in relation to the provision of the service to 
their clients.” BIPAR and BIPAR members had opposed 
the drafting of this article. The text no longer includes 
this general ban on remuneration.  Instead, it includes – 
as a compromise – wording that is very similar to MiFID 
II, namely amongst others a duty to inform the client if 
advice is provided on an independent basis, and in case 
independent advice is provided, a ban on commission 
(also a ban on commission for portfolio management, 
like in MiFID II).

Slightly different to MiFID II is that the MiCA text’s 
wording requires quality enhancement for advice 
that is given on a “non-independent” basis. MiFID 
II contains the same concept - but does not use the 
wording of advice on a “non-independent” basis.

A pilot regime for market infrastructures based 
on distributed ledger technology (DLT)

At the end of 2021/beginning of 2022, the EP and the 
Council reached an agreement on a pilot scheme 
based on distributed ledger technology (DLT). The 
Commission’s proposal for a Regulation on “a pilot 
regime for market infrastructures based on distributed 
ledger technology” was part of the Commission’s 
Digital Finance Strategy and was presented together 
with the proposal for MiCA and the proposal for DORA. 
The final Regulation was published in the EU’s Official 
Journal on 2 June 2022.

The DLT pilot regime aims to help EU regulators and 
market participants to gain experience using DLT (i.e. 
the technology used for the trading and settlement 
of “tokenised” financial instruments), while ensuring 
that they can deal with risks to investor protection, 
market integrity and financial stability.  The DLT pilot 
regime follows the “sandbox” approach, allowing for 
temporary derogations from certain requirements 
under the EU’s financial services legislation that could 
otherwise prevent them from developing solutions for 
the trading and settlement of transactions in crypto-
assets that qualify as financial instruments.

ESMA published a Final Report including Guidelines 
on standard templates, forms and formats to apply 
for permission to operate a DLT market infrastructure. 
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